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15 March 2004 
 
 
Colleen Glendale-Perry 
Conduct of Business Standards Division 
The Financial Services Authority 
25 The North Colonnade 
Canary Wharf 
London 
E14 5HS 
 
 
 
Dear Colleen 

 
CP 04/1* Miscellaneous amendments to the Handbook (No 12)

 
The Depositary and Trustee Association (DATA) represents the depositaries and trustees 
of authorised unit trusts and investment companies with variable capital (ICVCs).  At the 
end of December 2003, trustees and depositaries were responsible for the safeguarding 
of £240 billion of funds under management. 
 
We note FSA’s proposed amendment to the CIS Sourcebook which clarifies that fund of 
funds schemes operating under Chapter 5A of the Sourcebook that invest in authorised 
Securities schemes may continue to invest in those schemes as they convert to become 
new style UCITS, provided that those schemes restrict their investment and borrowing 
powers to those equivalent to a Securities scheme.  
 
We initially welcomed the FSA’s policy to provide for fund of fund schemes to invest in 
new style UCITS, but the detail of this policy is giving rise to a number of operational 
and administrative issues, both for fund of funds managers and managers of the target 
funds.   
 
Firms who manage fund of funds which operate under Chapter 5A of the CIS 
Sourcebook will have to ensure that new-style UCITS may only be an eligible investment 
if it has restricted its investment and borrowing powers to those of a Chapter 5A 
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Securities Scheme.  Fund of funds managers will need either to review individual 
scheme prospectuses in detail or to receive some form of certification from the target 
fund manager that the fund’s investment and borrowing powers are so restricted.  
Managers will also need regularly to review the prospectus to ensure that the fund 
continues to be eligible. Trustees (which includes depositaries) of funds of funds 
schemes also need to monitor the eligibility of new-style UCITS to ensure compliance 
with the regulatory requirements. These requirements are onerous for managers and 
trustees alike and do not provide additional investor protections.  
 
A further unfortunate effect is that a new-style UCITS that has an investment policy to 
invest mainly in securities, restrict investment in other CISs to 10%, to allow investment 
in derivatives and to hold cash positions, will not be an eligible investment for a Chapter 
5A fund of funds scheme. Because of this restriction fund of fund managers have a 
severely restricted universe of eligible funds in which to invest, which could be to the 
disadvantage of investors.   
 
DATA appreciates that non-UCITS fund of funds are able to convert to become UCITS 
however, many fund of funds managers do not wish to convert their funds due to the 
operational difficulties of complying with the UCITS directive requirements e.g. the 
concentration restrictions.  These managers have therefore made a conscious decision 
to retain non-UCITS fund of funds. 
 
Non-UCITS fund of funds will have to convert to the new regime under CP 185 and as 
such can then take up the proposed increased flexibility.  However, we do not believe 
that these funds should be forced prematurely to convert just to cope with operating 
issues under the current regime. 
 
UCITS fund managers are also encountering problems.  In order for their funds, when 
they convert to new-style UCITS, to remain eligible for fund of funds investment, 
managers have to apply arbitrary investment and borrowing power restrictions which 
have no investor protection benefits.  If the target fund becomes ineligible, fund of 
funds schemes will be required to disinvest which will be disruptive for the management 
of the scheme and potentially call into question the ongoing viability of the target fund.   
 
In light of these issues we strongly recommend that FSA reconsider the detail of this 
policy.  As an alternative approach, we propose that fund of funds schemes operating 
under Chapter 5A of the CIS Sourcebook should be allowed to invest in any new style 
UCITS provided that: 
  
• the target fund has a 10% restriction of investment in other CIS detailed in the 

prospectus; and 
• the investment objectives and policy of the target fund are compatible with those 

of the fund of funds. 
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If you wish to discuss any of the issues raised in DATA’s response to this section of CP 
04/1 please do not hesitate to contact me. 
 
Yours sincerely 
 
 
 
 
 
Peter Craft 
Chairman, DATA 
 
 


